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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MAR II 2KB

FmkM. North
Webster, Chamberlain ft Ben
1747 Pennsylvania Avenue, NW, Suite 1000
Washington, DC 20006

RE: MUR5991
NI U.S. Tenn Limits, Inc.
<M

JJ DearMr.Northam:
O
CD OnAprU14>2008fthcFcdcrdmcctkma)mmisnonno^^
<N Limits, of a complaint alleging violations of certain sections of the Federal Election Campaign

Act of 1971, as amended. A copy of the complaint was forwarded to your client at that time.

Upon further review of the allegations contained in the complaint, and information
provided by your client, the Commission, on March S, 2009, voted to diflff"*8 tfijt matter «IMJ to
cloaethefUe. The Factual and Legal Analysis, which more fullyexpUina the Commission's
decision, is enclosed for your information.

Documents related to the case will be placed on the piiblk record within 30 days, See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

If you have any questions, please contact KaniauPhilbeit, the attorney assigned to this
V«t (202) 694-1650.

Sincerely,

MarkD.Shonkwiler
Assistant General Counsel

Factual mv5 Legal Analysis
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2
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4
5 MUR5991
6
7
8 RESPONDENT: U.S. Term Limits, Inc.
9

10
11 L INTRODUCTION

!*•••
CD
to 12 This nutter involves allegations that U.S. Term Limits, Inc. ("USTL"), a
rsi
w 13 S01(oX4) non-profit corporation, incurred expenditures to broadcast an advertisement
(M

.q. 14 expressly advocating me senatorial candidacy of Bob
O
on IS stations and over the Internet through its own website and the YouTube video sharing
<N

16 website, and failed to disclose the expenditures or use a proper disclaimer on the ads.

17 Considering the overall circuniitanccs of the matter, as discussed below, the Commission

18 exercises its prosecutorial discretion to dismiss this matter and close the file.

19 IL FACTUAL /tfjp frBffAL ANALYSIS

20 A. Factual Backgnmnd

21 Bob Schaffer, a former three-tenn congress^

22 from Colorado. SchaflerfiledaStatenieiitofCaiididacyw^

23 2007. During the xelevant period, Schaffer served on me Colorado State Board of

24 Edocsticn and as President of the Parental AlhV^

25 corrxnan'ofl triatitas promoted r^^ He

26 previously served hi the Colorado state legislature.

27 USTL describes itself as the leadmg advocate of tenn limits for American

28 poUtidans. S^http^/wvvw.termmiirts.c^sbout-us. USTL has praised Schaffor for
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1 abiding by a term limit pledge, and not running for a fourth term in the House of

2 Representatives. In March 2008, USTL aired a 30-second video advertisement, titled

3 *Thanks Bob Schaf^ on broadcast aiid cable TV m

4 March 2008. IT* ad states:

5 Today, we have more charter schools thanki to Bob Schtfier.
oo 6 Thanks, Bob! Thanks, Bob! Thanks, Bob! Thanks, Bob!
<* 7 Thanks, Bob! We couldn't have done it without you. Thanks
j~ 8 for standing up for us. Even when it was really, really hard.
m 9 Bob does the right dung. Bob keeps his promises. Thanks,
CN 10 BobSchafler,lbrgrvmgiirydBugta
*T 11 helped create the Colorado ChaitDr School Act Tell Bob to
** 12 keep giving us real education options. Thanks, Bob! Thanks,
2 » Bob!
o> 14
^ IS Attheeixiofthcad.thewords'TBobScha^

16 move across the screen, and a written disclahner states: "Paid for by U.S. Term Limits.

17 U.S. Term Limits is responsible for the content of this advertising. Not authorized by any

18 candidate or candidate's committee. U.S. Tenn Limits does not endorse candidates for

19 public office." The organization's Internet address, teimlimits.org, also appears at the top

20 of the screen.

21 According to USTU the ad was oeated to thank Schafifo

22 charter schools. It also was reported, however, that USTL'spitaident stated that, though

23

24 •"signature" issue for SchafEer, and that me ad recognuaedShafifer for honoring his prior

25 term limit pledge. See Lynn Bartels, "Dbonfa; Bob" ad gpavnt spoof "Big oil" replace

26 'charttrackoob'toScliqfr^^ Although

27 USTL did not reveal the cost of the axrvertisememm to response, a inedia report

28 mat the efiB^ cost the group approxmiatdy$470,(XW^ Id
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1 On Much 26, 2008, after having shown the ad on its own website, USTL directed

2 its vendor, Political Media, Inc. ("Political Media"), to also post the ad on the YouTube

3 website. Later that day, a Political Media employee posted the ad on YouTube's website

4 along with a caption stating "Bob Schaffer for Senate video." The only difference

5 between the original version of the ad and the version that appeared on YouTube was this
o»
CD 6 new caption. USTL claims tbnf the caption linkipg the ad to Schaffcr*s senate candidacy
(JO
£| 7 was added wnl»uths direction, pennission, or knowledge. USTL provided affidavits
<N
q- 8 from Political Media and the fonner employee, declaring that the employee added the
<5T

9 "BobSchaffe for Senate video" <^on without instroctions

10 USTL or her supervisors at Political Media.

11 USTL claims that it was unaware of the "Bob Schafifer for Senate video" caption

12 appended to the ad on YouTube until April 9, 2008, when ft was contacted by a journalist

13 inquiring about the complaint, which was filed that day. According to USTL, upon

14 discovering the existence of the caption, himmedialdy sought to remove the ad fiom

15 YouTube. USTL provided an April 16, 2006 screeiishm copy of tiie YouTube web page

16 stating that "this account is closed." A review of the YouTube website shows that the ad,

17 now captioned Thanks Bob- Bob Schafier," is available on the website.

18 B. Discussion

19 Complainant alleges that the YouTube caption shows that the ad expressly

20 advocates Schafier's candidacy for the U.S. Senate, and the ex|)ense^ the ad constitutes

21

cn
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1 1. Independent Expenditure

2 An "independent expenditure" is an expenditure for a communication expressly

3 advocating the election or defeat of a clearly identified candidate that is not coordinated

4 with a candidate or a political party. 2 U.S.C. §431(17); 11 C.F.R. § 100.16. A person

5 (other than a potitiudconimittec) who
O
O 6 $10,000 or more at anytime up to the 20th day before the date of an election is required to
ix
™ 7 file a report describing the expenditure with the Comnmon wHhm 48 tarars. 2 U.S.C.

<T 8 §434<gX2XA); 11 C.F.R. § 109.10(c). There is no allegation or infbnnttion suggesting
*I
O 9 that the ad was coordinated with Schafier, his campaign, or a potitical party coinmittee.
CD
™ 10 At 2 U.S.C. § 431(17) and 11C JUL § 100.16. Therefore, if the ad expressly advocates

11 Schafier's election, the expense far the ad could be an mdependent expenditure.

12 I indcr the rnmmi«akm'« regulation*, a ennimniriertMm contain* expaaa advocacy

13 when it uses phrases such as %ote for the Preri

14 "Smith for Congress,** or uses campaign slogans or words that m context have no other

15

16 candidates, such as rasters, bumper sticken,OT

17 One," -Garter '76," "Reagan/Bush," or "Mondalei" Su 11 C.F.R. § 100.22(a); jet also

18 ra:v.MBJadnu»w

19 provides in effect an explicit directive: vote foe theso (named) candidates. The ftct that

20 fltig ""fBtflflr is marginally less direct man "Vote for Smith" does not change its ftstftrtiiil

21 nature.").

22 TheCoirjmisskm'siegulatfofBft

23 CfttMBMmk?flf'nimi ̂ r?"*""1'̂  •» > f̂t«*«al pmHl̂ * fW U <Smtni«»A«M î MMtnliii
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1 and suggestive of only one meaning** and about which "reasonable minds could not differ

2 as to whether it encourages actions to elect or defeat** a candidate when taken as a whole

3 and with liim'ted reference to extend See

4 11 CJ.R. § 100.22(b). In its discussion of then-newly promulgated section 100.22, the

5 Commission stated that ucommunications discussing or commenting on a candidate's
•H

O 6 character, qualifications or accompliahmenta are considered express advocacy under new
h*

^ 7 section 100.22(b) i£ in context, they have no other reasonable meaning than to encourage
<N
«x 8 actions to elect or defeat the candidate in quertion." See 60 Fed. Reg. 35292,35295 (July
"T
O 96,1995).o*
™ 10 a, Origuul Television Ad

11
12 The original TV ad without 1te <9ri

13 did not air close to any federal election, does not qualify as express advocacy under

14 either 11 C.FJL§100.22(a) or (b). First, me TV ad does not appear to contain any of

15 the "inagicwor^" or trieir equivalent Second, although

16 the ad contains positive references to Schaflfer, it has no electoral portion that is

. 17 unmistakable, unambiguous, and suggestive of only one meaning. While the statements

18 that "Bob does the right thing" and MBob keeps hbpcomisesniriay present a podtive

19 position oaScliaite's character, misJu^^

20 highlights Schaffa'saccomrrfiahm

21 and cuneotmember of the State Board of Education) and his portion cm a public policy

22 issue-availability of charter schools m(^lotado. Sw 11 CF.R. § H4.l5(cX2). In

23 sun, though Schaffo had previc^y

24 desptethechaticterieference,thecf^
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1 to encourage Schaffer's election and therefore would not be an independent expenditure

2 subject to disclosure.

3 b. The YoiTubc Posting
4
5 When uploading a video onto YouTube, YouTube requests that usen "enter as

6 much information about [their] video as possible in the relevant fields (including Title,
<N
O 7 Description, Tags, and Category). When an employee of Political Media uploaded the
h*.
™ 8 original TV ad to YouTube, she titled^ ad "Bob Schaffer for Senate vidco^
t*i

*r 9 express advocacy phrases ("Smith for Congress'1) specified hi 11 C.F.R. § 100.22(a).
«sr
O 10 Consequently, the costs of the YouTube version of the ad could be subject to disclosure
CD

™ 11 as an independent expenditure. Acondmg to YouTube, there is no cost to post.2

12 Moreover, posting a video on the YouTube website would hlcely involve minimal

13 expense since the posting is not technically complex.

14 USTL asserts that it should not have to disclose the disbursement and that no

15 enforcement action is warranted bccaiise it did IK* authorize PoH

16 "Schafier for Senate video" caption on the YouTube ad. USTL asserts that the

17 O»mnisslon should disniiss mis nurtterw

18 aad Tax Relief; IttJ, where a corponneenip^

19 explidtinstractionssem unauthorized coipontee-ni^

1 YoaTube4JAGan*«Skarflitl- tfowtoCfrJ

5,2009).

2009).
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1 election of a candidate, and the corporation promptly retracted the e-mails and disciplined

2 the employee. SeeMUR 5919, Statement of Reasons dated September 27,2007.

3 While USTL could be held responsible for the actions of its vendor under the

4 principles of agency law, the Commission is not punuing enforcement action in this

5 instance. The vendor admittedly acted without USTL's authorization, and USTL took
Nl
O 6 pnxnptieniecUala<^onwhenitleainedoftheexpreuadvcx^Ky. Notably, USTL's
h*.

£j 7 diiirJaimfrmtrK ad states that it drai^
rsi

_
8 have known that the new caption was iiicoiisistemwrm USTL's stated purpose.

«l
© 9 Additions ,̂ me GmuniBBion

10 inadvertent vendor error. 5w, eg., KOJR 5580 (Alaska Deinocratic Party), First Oeiieral

11 Counsel's Report dated August 24,2005 and CcinniissionCertmartkm dated August 30,

12 2005. Therefore, considering the cinainistances, the Cc^nmissiOT exercises its

13 prosecutorial discretion to dismiss the aUegatioii that USTL £uled to report an

14 independent expenditiireccficenimgtfaeYouTubeadatissue.

15 2. Corporate ExpnditaR

16 USTL is an incorporated entity. Coipotations are prohiMted from makm^

17 expenditures (indiiding independent expendmires) for oommimiciitionn to mote outside

18 the restricted clau expressly aoVocating the el̂ ^

19 cano^ate,wh1iiespect to an ejection to any poHtJcalofBce,ir^^

20 Federal office. SM2U.S.C. §44ib(a); 11 CFJt{ 1142(a). hiespectrve of Aether me

21 expense for me YcmTi^ version of me TV ad b an iiiaVpen^

22 prohibitBd coiponUe expenditure, u previously diacuued, supra, the »LJiv^iiniiliucci of

23 mis matter wnra
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1 3. Disclaimer

2 Complaiimnti^ alleges that the ad did not contain a completed

3 is reqin^ed for any communication that expr^

4 clearly identified candidate. See 2 U.S.C. § 44W(a) and (dX2); 11 C.F.R. §§ 109.11 and

5 110.11. However, it appears that the YouTuhe version of the ad may be exempted from

6 the disclaimer requirements under the Commission's regulaticiis regarding Internet

7 communications, since h appears that USTL did not have to pay YouTube for posting the

8 ad on YouTube's website. The Comim^on*sreguladoiisspecificaUyexdi]de Internet

9 MmHimieah'mia ftotti tfcg ArfinitSna nf piihlir ̂ ft|titnim t̂iftn1 «Wit»g Atmt "[fjlie term

10 general public political advertising shall not ircludeconimiinications over the Internet,

11 except for conmnmicationa pls^cd tor a fee on another person's Web site. See 11CJJL

12 §100.26. (emphasis added). As previously mentioned, the available information

13 m<h'cates that USTL did nm have to pay YouTube to plac^

14 Therefore, the video falls within the Commisnon*sexeniption for unpaid mternet

15 communications. At 71 Fed. Reg. 18589 (April 12,2006).

16 Even if fhelntcniet exemption is in^

17 has not recently pursued disclaimer violations that resuhrhmconfinn^

18 vendor error. S*€,e.g., MUR 5580 (Alaska Democratic Party), First General Counsel's

19 Report dated August 24,2005 and Commis*mGertificrf

20 Accordingly, the Qmmiisskmexerc^

21 allegation that USTL failed to include an arjpropriatedisrJahriH-fortheYoiiTubeadand

22 cloaestiie file in this matter.


